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The Clinton Justice Department, under
the guidance of Joel Klein, reversed the
more laissez faire Chicago School antitrust
policy ‘initiated by Willianm Baxter at. the
beginning: of :the Reagan administration.
Mr. Klein’s “activist policy -culminated in’
the attempt to bust up Microsoft. The Mi-
crosoft case=—which comes before an. ap- t
peals court today—is the most visible ex- 1
ample of what we believe is a more gen- |
eral and unwise shift in antitrust policy.
With 4 new administration in Washing-
| ton, there is an opportunity to.rethink anti-
trust policy once again, and peint it to-
ward a few simple and workdble rules.
The'initial goal of the Sherman Act--com:
bating price-fixing agreements among
competitors—=should again become a cen-
tral focus-of antitrust pohcy '

Troubling Aspects :

Three aspects of the shlft in pollcy trou-
ble us most. These are: (1) an empha31s
on “unfair competition” as opposed to evi-

ce of harm 10 consumers; (2) a foeus
voiding “market dominance”; and (3)
“market engineering” through the imposi- -
tion of structural remedies. -

Competltors always complam about the

aggressive efforts. of rivals— which they

call “predatory”—regardless of whether

those efforts make :consumers; better. off.

Even in cases where the allegedly unfair |
practices are explicitly designed to harm
rivals, -copsumers will often benefit from
the lower prices and other means by which-

firms attempt to-displace competitors.
An omniscient court would prohibit low
prices -only: ‘when it -has proof that ‘the
harm to-¢onsumers in the future will more
than -offset the gains which ‘consumers
now receive from lower prlces A proof-of
anticompetitive predatory prlcmg mustes-

tablish that a firm is prlcmg Iow in order

to exclude some competltors in the future,
that competitors will in fact be excluded,
that this exclusion will harm consumers,

and. that future losses to consumers out- -

weigh the gains from present lower prices.
In ‘the real world; this ‘is:an 1mposs1b1e
task for eourts.

~+1n fact; there is very little empirical =

evidence to support theories of predatory
behavior, and -we know: of 1o historical
example ‘where economists -are in broad

agreement that alleged predatory behay- -
Jled to consumer harm. Under these

ditions, attempts to prevent predatory

pr1c1ng are likely to discourage a large -

number of procompetitive actions for each
anticompetitive act that they deter.

Rethinking Antitrust

Given the lack of evidence ‘to support
economic theories of predatory. behavior, ..
we believe that pubhc pohcy should oper '
ate with the premise that even aggressive
competitive behavior. generally benefits:
consumers. The government shotild be es-
ec' Iy skeptlcal of “unfalr competition”:

, etitors ‘and would-be
. arti ularly ‘when they allegei;i
predatory pricing. behavior. Lower prices;
predatory orciot, produce undeniable and
measurable benefits to-consumers.

Ancold antitrust doctrine states that big-

| ness per se is no offense.’ This doctrine

recognizes that ‘companies may  become
big by being more efficient, so that dis-
couraging large market share$ may handi-
cap more efficient firms. Despite this wise
tradition, ruies that subject firms to in:
creasing scrutiny-and tougher standards
of conduct when they achieve a dominant
market position are becoming common in
antitrust doctrine. The advocates of this
approach: justify such rules. on the: pre:
sumption that the likelihood of antlcompet-
itive behavior increases when companies
acquire a dominant market position:

By its very nature, however, sucha pre:
; sumption against “dominance” penalizes
. companies for achieving market success.

The Microsoft case provides an apt illustra-
tion. Given its strong position in the mar-
ket for computer operating systems in the
mid 1990s, Microsoft could maximize short-
run profits by charging relatively high
prices - for its ‘products and. allowing its
-market positiontodwindle over time—or it
could charge rel atlvely low prices and
“maintain; or even expand, its market
share over:itime. All the evidence suggests
that Microsoft followed the latter strategy,
and clearly, up to this point, consumers
*have benefited from the low price strategy.
This tradeoff is’ very general: Compa
nies usually have a choice between strate-
gies with higher prices and lower market

Federal Judge Fra

" The Microsoft  case
shows how am aggressive
amitrust policy s likely to
help competitors but hurt
consumers. A srmpler
new. approach 18 needed

———— e S

shares, or strateg&es with lower prices that
encourage increases  in- their. market
shares. Public: policies concerned about
consumers rather than competitors would
encourage companies to' try to.increase
market shares with lower prices rather
than exploiting - their - market position
through higher prices. Unfortunately, cur- -
rent antitrust approaches are often hostile
to companies- that -achieve market domi-
nance, even when that position is achieved
throughefticiency and low prices.

To fix ideas, consider a rule that sub-
jeets firms to antitrust serutiny when their
market shares rise above a critical value,
sdy-60%. When its share -approaches thls
percentage, a company would try to avoid
litigation and government harassment by
taking profits in the form of ‘higher prices

, rather than more sales, policies that will

reduce: effectlve competition, ralse pmces
and harm consumers. o -
Several aspects of modern ‘economies
also render traditional notions of market:
dominance obsolete and: harmful :to- effi-
ciency,’ Increased global competmon
means that dominant companies domesti-
cally will frequently face substantial com-
petition from abroad if they try to-exploit
their positions by raising prices or lower-
ing the quality of their products
Moreover, competition in the fast-chang-
ing high tech and software” sectors often
leads to the displacement of ‘companies
don ositions: by competitors
who " introduce more advanced -
gies. 'IBM lost its pre-eminent position in
computers because of the development -of
powerful personal computers and the dom-
mance of Micro '

‘s‘uallyhave lost its
pre-eminence; as. happened 1o IBM after
more than .a decade-long antitrust case.
k Easterbrook, an-ex-
pert on antitrust Do y, recently- pointed
out that “any pract1 - in the: information
industry ‘that survives long enough o be
challenged in court, and for the court to
reach a decision ..., must be efficient, If it
were otherwise, there would have been a
swift market res ,

A good exam the software market
where consumer demand is greater ‘When
a product has more users since a larger
number of users creates a network effect,
i.e. it facilitates the sharing of files and
data with other users and the development
of complementary products. Under such
network conditions; ‘mérkets -often move -
toward ‘a standard program or platform,
which may lead to a smgle pre-eminent .
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“REONONISLS 1N TACT “KNUW. Liuc, “auu
'Judges Kknow still less; about the ‘economic’
“determinants: of company and market::
structure, They know essentially, nothing”

about how :to-change- these: ‘structures in‘t
: ways that improve rather than worsen out-

comes to ‘consumers, ‘Solutions such ‘as
breakups, restrictions on :the markets
‘which firms are allowed to compete:in, or
limits on vertical integration, are at best
“based on untested . economic - theories
about how such remedies m1ght overcome
particular:
worst they
media atten

umntended and: adverse consequences.

For example, avhen -deregulating the.»
California power market, the state govern-;:
ment-hoped to. create a more competitive
environment by imposing severe. restric-:/

tions on the ownership of:generating ca
pacity, on the types of corntracts the utili
ties could sign with supphers, ete. Recen

experience, however; indicates that many .
of these restrictions=such as the prohibi-:,

1compet1t1ve concerns. A7
it from political power and:?
iUnder these circumr
stances, there is ‘enormous’ potentlal for.

"

tion-on long-term:contracts for. electricity.
supply—have made the electricity market: ;

there perform much worse. .-
#California regulators may -not have

been able to foresee the current problems, -

bt they should have been dubious about

their:ability to englneer 1mpr0vements in”
market structure. In “The Theory of Moral
Sentiments,” Adam Smith recogmzed 250
.years ago, ‘that “the man of system... .~
seems to imagine that he.can ar ¢the
different members.of a great society. w1th o
as much: ease as the hand arraviges the“

different pieces upon a chess-board

but. .. in‘the great chess- hoard of human~~
soc1ety, every single piece has 4 principle”

' of motion of its own, altogether different:
from that which the legislature m1ght

choose to impress upon:it.”
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restrictions, these inefficiencies may
only a small component of all the adverse: "
consequences that would eventually W
from such drastlc market 1nterve

pie, well—documented rules t
tinue fo-be effective in the complex mods
ern economy. An obvious example is oppo-1:
sition to price-fixing among: competl 'S
But the market system should not be
ened by attacks on “unfair”
by handicapping firms with dommant posx-
tions, or by imposing remedies. that alter:::
the boundaries of firms and the structure::
of markets. Such efforts are likely to re-

duce - competition  and raise costs, and:
make consumers and nations worse off.

qraduate school: g "~ DUSINESs. at the Unzver-
sty of: Chzcago e 15 as0.0 consultant o
company helping 1o defend Mzcrosoft m zts
antitrust suit. i
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